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Beware the Margin Clause

We have written often about the importance of buying 
the proper amount of insurance on your buildings and 
their contents. Almost all property policies contain 
coinsurance clauses, which simply state that if you 
don’t carry insurance limits equal to some percentage 
(usually 80%, 90% or 100%) of the actual value of 
the property, any claim payment will be reduced 
by an amount proportionate to the deficiency in the 
limit. If you want to be happy when claim time rolls 
around, you have to insure to the full value of your 
properties. 

The problem with this is that setting correct limits 
can be as much an art as a science. Local conditions 
will vary widely, of course, but in general during the 
recently ended real estate bubble, money was easy to 
come by, contractors and builders were running flat 
out, and replacement cost values on buildings of all 
types increased substantially. In the current economy, 
real estate values are down, construction has slowed to 
a crawl, and building costs can be either flat or actually 
down, depending on where you are. We have also 
learned from recent natural catastrophes; hurricanes 
in the South and wildfires out West have taught us that 
after a widespread, regional property loss event, local 
construction costs can skyrocket.

Property insurance buyers have always known that an 
important tool to avoid uncertainty at claim time is the 
agreed value clause. If the underwriter is satisfied that 
you are carrying adequate insurance, he’ll grant this 
coverage, which suspends the coinsurance clause. You 
have to apply for this coverage each year, but if a claim 
is presented the adjuster can then skip  coinsurance 
calculations and go right to adjusting, and paying, the 
claim. 

Unfortunately, the agreed value clause won’t get you 
any more money if the limit you picked isn’t adequate. 
Insurance buyers covering a single location are out of 
luck at that point, but owners of multiple properties 
or locations have always had an advantage dealing 
with uncertainty in insurable values. They can buy 
a blanket property insurance policy (with an agreed 
value clause).    

The advantage of a blanket policy is that the total 
blanket limit of insurance is available to cover a loss 
at any individual property covered on the policy. 
Here’s a quick example: our buyer has three buildings 
to insure, one worth $75,000, one worth $100,000, 
the third worth $175,000. Instead of buying a specific 
limit of liability for each building, he buys a blanket 
policy with a limit of $350,000, and an agreed value 
clause. 

A tornado levels the $100,000 building. It turns out 
that it actually costs $150,000 to rebuild. That’s less 
than the $350,000 blanket policy limit; the policy 
pays the $150,000 claim, in full (less any deductible, 
of course). 

The blanket property policy is a terrific tool for owners 
of multiple properties to be sure that an unintentional 
mistake in estimating the insurable value of any one 
location doesn’t result in an uninsured or underinsured 
claim. Most policyholders who are candidates for 
blanket insurance have come to understand the 
advantages of this type of coverage and  specifically 
request it, and insurance companies have generally 
been willing to offer it. Underwriters will want to be 
satisfied that the values declared for each location are 
close to what they think the insurable value should 
be, but once satisfied, they’ll not only write a blanket 
limit, they’ll include an agreed value clause, too.

The  information, suggestions and techniques contained in this newsletter are believed to be accurate but are offered as information only.  This firm makes 
no warranty of any kind, whether expressed or implied, as to the accuracy of the information or its fitness for a particular purpose.

to be high. As a practical matter, if your company  
has a retirement plan, even just a plain vanilla 401K, 
you should carry Fiduciary Liability Insurance.  This 
insurance has always been quite inexpensive, and that 
is not likely to change after LaRue. 

What might change is the way these policies are 
underwritten. If it is going to be easier for individual 

plan participants to make claims for losses in their 
accounts, underwriters may want to start looking more 
closely at how a plan handles investment instructions 
from participants. With that possibility in mind, you 
might want to consider reviewing your plan procedures 
to be sure that you have appropriate internal controls 
to minimize the likelihood of similar errors taking 
place. 
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We are in the midst of a very difficult time for businesses in Michigan, including those of us in the insurance industry. In 
addition to a troubled economy, Michigan now has the unfortunate distinction of having the highest unemployment rate of any 
state. None of this comes as a surprise, but the reality of the situation is starting to materialize.
 
The good news is that in light of all of these outside forces, Kapnick Insurance Group continues to be a profitable and growing 
company!  We have structured our company to thrive and succeed in ALL market cycles and do not accept a troubled economy 
as an excuse for underperformance.  
 
In a difficult economy, clients place greater value on the services they are provided.  They question what they are getting for 
their dollars spent and demand a fair return.  This plays wonderfully to our strengths and ability to deliver value to our clients.  
Clients value our cost containment solutions.  Clients value our claims services.  Clients value our ability to reduce their 
administrative burdens.  Clients value our insurance contract technical knowledge and plan design capabilities.  Clients value 
our carrier relationships and marketing scope.
 
Other insurance brokers are experiencing the same difficulties as us and it is our prediction that client services will begin to 
suffer as brokers make radical cut-backs in order to survive.  We are committed, however, to continue to maintain and improve 
the level of service we provide our clients – this is the core of what we consider the Kapnick Advantage. As we all continue 
to do our best to get through these difficult times together, we thank you for your continued trust and confidence in Kapnick 
Insurance Group.

James D. Kapnick
President 
Kapnick Insurance Group
 



extra expense. And here’s the bonus: this is generally 
not expensive insurance.

Expanding Liability  
of 401(k) Fiduciaries

If you are a trustee for your company sponsored 
retirement or other benefit program, you should know 
about this. 

In a unanimous ruling (LaRue vs. DeWolf), the Supreme 
Court recently said the Employee Retirement Income 
Security Act (ERISA) does permit an individual in 
a 401(k) plan and other defined contribution plans 
to sue plan fiduciaries for breaches of fiduciary duty 
that affect the value of assets held in their individual 
accounts. 

Here is the case: James LaRue was a participant in his 
employer’s 401k plan. The plan allowed participants 
to direct how their funds were invested. LaRue gave 
certain investment instructions for his 401(k) plan to 
his employer. The employer apparently did not follow 
LaRue’s instructions. As a result, LaRue’s interest in 
the plan was $150,000 less than it would have been 
otherwise if his instructions had been followed by his 
employer. LaRue sued, alleging that his employer’s 
failure to follow his investment directions was a 
breach of its fiduciary duty. The Court agreed. 

Individuals could always sue under ERISA for losses to 
their accounts, but until this case there were significant 
obstacles to successful lawsuits. Plan documents 
might specify administrative claim procedures 
individuals must follow; once those procedures were  
exhausted, courts would usually overturn decisions 
of plan administrators only if they were arbitrary or 
capricious. 

LaRue seems to remove those obstacles. Now 
individuals can proceed under another part of the 
ERISA statute that does not limit recoveries to benefits, 
and that may not require that all  administrative 
remedies first be exhausted. By making it easier to 
sue, a likely consequence of this decision will be, you 
guessed it, more lawsuits. 
What does it mean to you as a fiduciary? As a fiduciary 
you always faced a risk of some personal liability for 
your actions. As with other types of executive risk, 
even where the amount of potential liability for loss 
in any one case might be relatively modest, costs for 
defending against suits of this type can be expected 
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